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OP1 NI ON

This is an aﬁpeal ursuant to Section 25 of the Bank and
Corporation Franchi se Tax Act (Chapter 13, Statutes of 1929, as
anended) fromthe action of the Franchise Tax Conm ssioner in
overruling the,Protest of the Appellant to his Broposed assess-
ment of an additional tax in the amount of $95.25, based upon
its return for the year ended January 31, 1934.

Three issues are involved in this appeal. The first relate:
to the disallowance of a deduction for bad debts; the second to
t he disal l owance of a deduction for |oss om a building known as
the Hopkins Building, and the third to the disallowance of a
deduction for additional depreciation computed on the basis of
January 1, 1928 values of Appellant's property.

In its return for the year ended Januarg 31, 1934, ApPeIIant
deducted from gross income the sum of $11,146.75 on account of
bad debts ascertained to be worthless and charged off during _
the year. A portion of this deduction, amounting to $3,288,64,
was disallowed by the Comm ssioner

One of the debts disallowed was a note in the amount of

-$1,150, which, apparently, was not charged off on Appellant's

books as a worthless debt until after action on the note was
barred by the statute of limtation. Wth respect to this note,
Appel l ant states that it has always been of the opinion that a
note until it had become outlawed by the fact of I1ts being over
four years old could be regarded as a collectible asset. We
cannot subscribe to this view. In our opinion, CIrcunmstances ma:
very well occur which would cause a debt evidenced by a note to
be considered uncollectible and worthless long prior to the
expiration of the four-year period of limtation

Very little information has been sugﬁlled respecting the
ot her debts disallowed as a deduction. ne Conm ssioner states,
however? in his reply to Appellant's opening brief that of the
debts disallowed, two were contracted prior to 1924, one prior

to 1929, one prior to 1930, and three prior to 1932. He turther
states that on four of these accounts no payments were ever made,
and on the remaining three, credits appear only in the year in:
whi ch the debts were acquir%i and not subsequently.
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In its opening brief, Appellant states that as a merchant
business and on the ground, it believes it is better able
determ ne whether a debt is good or bad than an,accantant in

e office of the Franchise Tax Conmissioner. In its closing

lef, it states that re ardln% the bad debts disallowed other

an the note, it can only reiterate its previous contention

at the active merchant in business for a long period of time
the territory in which he is serving can have a better

ow edge of whether a debt is collectible than an accountant whe
absolutely unfamliar with the circumstances under which

e debts were contracted, the personality of the persons con-

acting themor the conditions that nmay have affected the

Ilectrbility of the accounts.
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These are the only ar%$nents relied upon by Appellant in
support of its contention that the Conm ssioner acted erroneousl:
in disallowng adeduction for the debts in question. |t may
bethat Appellant is correct inits belief that it isin a
better position to determne whether a debt is collectible than

the Commissioner's representatives, but clearly we cannot revers:
t he Conm ssioner on any such grounds.

In our opinion, we nust sustain the Conmssioner ina
matter of this character unless it is shown that he acted arbi-
trarily or unreasonably. In order that we mght determ ne wheth
he did so act, Appellant should have submtted conplete infornma-
tion respecting the status of its debtors, the reasons why it
bel i eved the debts collectible until the year ended January 31,
1934, and the devel opments occurring in that year which caused
APpeiIant to charge off the debts as worthless. In the absence
of such information, we are unable to accord Appellant any relie:

In addition to disallowng certain itens of bad debts as
a deduction from gross incone 1n computing Appellant's net
incone for the year ended January 31, 1934, the Conm ssioner
disal l owed as a deduction a portion of a |oss sustained by
Appel | ant due to the operation of a building known as the Hopkin:
bU|Id|n?. This action was taken on the grounds that the portion
of the Toss disallowed was sustained in a prior year.

Appel I ant concedes that the portion of the loss disallowed
was sustained in a prior year but states that due to general
I nproved conditions it felt justified in hoping that it would
be able to take care of the greater portion of the |oss without
witing it off, and that since it did sustain the loss it believ
It was entitled to deduct the sane in its return for the year
ended January 31, 1934.

The only section of the Act.providin? for a deduction for
loss is Section 8(d). This section clearly contenplates that
losses shal | be deduct ed fronk%{oss income only for the year in
whi ch sustained, unless the Comm ssioner consents to the account-
ing for losses as of a different period. Since the portion of
the |oss disallowed was admttedly not sustained dur|nﬁ the year
ended January 31, 1934, and since it does not appear that we

are empowered to order the Conm ssioner to consent to the account
ing for losses as of a period other than the year in which
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sustained, we are unable to disturb the Conm ssioner's action
in disallowng the deduction under consideration

_ The third and |ast question presented for our determnation
I s whether the Conm ssioner acted properly in dlsallomnn% a
deduction for additional depreciation conmputed upon the basis

of January 1, 1928 values of Appellant's property.

_Prior to 1933, the Act provided that in the case of propert}
acquired prior to January 1, 1928, depreciation coul d be computec
ei ther upon the basis of the cost of the property or upon the
basis of the fair market value thereof as of January 1, 1928,
whi chever was greater. But in 1933, the Act was so anmended as
to elimnate the provision permtting the conputation of depre-
ciation on the basis of January 1, 1928 val ues.

(See Cal, Stats. 1933, Ch. 209).

The Act effecting this amendnent expressly provided that it
shoul d be apglled In the conputation of taxes accruing subsequent
to Decenber 31, 1932. Inasnuch as the taxes based upon the
return for the year ended January 31, 1934, clearly accrued sub-
sequent to December 31, 1932, it foilows that Appellant was not
entitled in nmaking that return to conpute depreciation on the
basis of January I, 1928 values of its property.

ORDER

~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

| T IS HEREBY ORDERED, 4DJUDGED AND DECREED, that the action
of Charles J. McColgan, Franchi se Tax Comm ssioner, in overrulin
the protest of Ml colm Brock Conpany, a corporation, against a
roposed assessment of an additional tax in the amount of $95.25
ased upon its return for the year ended January 31, 1934, ﬂur-
suant to Chapter 13, Statutes of 1929, as anended, be and the
sanme i s hereby sustained.

Done at Sacranento. California. this 25th day of Cctober,,
1935, by the State Board of Equalization,

R E Collins, Chairnman
John Corbett, Menber
Fred Stewart, Menber
O fa Jean Shontz, Menber
Ray L. Riley, Menber

ATTEST:  Dixwell L. Pierce, Secretary
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